UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JOHN UBERT]
V. © NO. 3:99cv636 (JBA)

LI NCOLN NATI ONAL LI FE I'NS. CO

MEMORANDUM COF DECI SI ON

In this diversity case, John Uberti seeks benefits he clains
are due himunder a disability insurance policy that he purchased
from Connecticut General Life Insurance Conpany in Novenber 1978,
and whi ch was subsequently transferred to Lincoln National on
January 1, 1998. After severely injuring his left knee in an
accident in February 1994, M. Uberti received total disability
benefits under this policy of $450 per nonth from April 1994
t hrough March 5, 1999. On that date, Lincoln National term nated
plaintiff’'s benefits based on its determ nation that he was only
entitled to 60 nonths of benefits, the maxi mumindemity period
for "sickness," not lifetine benefits for "injuries.”

M. Uberti clains that by discontinuing his disability
benefits after March 1999, Lincoln National breached its contract
of insurance as well as its inplied covenant of good faith and

fair dealing.? A bench trial was held August 16 through 21,

! At the close of M. Woerti's evidence, the Court granted Lincoln
Nati onal and Connecticut Ceneral Life Insurance Conpany's oral notions nmade
pursuant to Fed. R Gv. P. 50 dismssing his CU PA claim(Count Two) and
entering judgnment in their favor on the CUTPA claim (Count Four). In
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2000. Based on the evidence presented at trial, for the reasons
that follow, the Court finds that plaintiff has proved
defendant’s liability for both breach of contract and breach of
the inplied covenant of good faith and fair dealing by a

preponderance of the evidence. (Fed. R Cv. P. 52(a).)

FI NDI NGS OF FACT

The follow ng describes the chronol ogi cal factual background
of this case. Additional factual findings are contained in the
di scussi on of conclusions of law, infra.

John Uberti purchased disability benefit insurance policy
#M 703490 from Connecticut Ceneral Life Insurance Conpany
(Connecticut General) in Novenber 1978. M. Uberti, who did not
continue his education beyond his junior year of high school,
purchased the disability policy to provide financial protection
for his famly if he becane disabl ed.

When plaintiff was seven years old (1952), he was struck by
a car and his injuries required nultiple surgeries on his
shattered left fermur, resulting in significant |eg shortening,
left patella malalignnment and chronic | ow back pain.
Nonet hel ess, M. Uoerti |led a physically active |ife before the

February 1994 knee injury. He played three sports in high

addition, the Court dism ssed Connecticut General Life Insurance on the
remai ni ng contract and breach of the inplied covenant of good faith and fair
deal i ng cl ai mwhi ch was based on Lincoln National's denial of benefits in
March 1999.



school, and continued to play touch football, racquetball and
tennis as an adult. After |eaving high school, he becane an
operator of heavy construction equi pnent for many years w thout
disability until the 1994 accident. After he conpleted his
chil dhood treatnment for the injured left |leg, he received no
further treatnment for any conplaints related to his left knee
before the February 1994 fall, although the nedical records do
reveal an injury to his right knee in 1984.

On Sunday, February 6, 1994, M. Uberti severely injured his
| eft knee when he slipped on sone ice while attenpting to break
up a nel ee between his nephews. Follow ng the accident, M.
Uberti consulted with Dr. Peter Naiman, an orthopedi st based in
M| ford, Connecticut, who treated M. Uberti for torn |ateral and
medi al nmenisci in his left knee.? On March 16, 1994, M. Uberti
underwent the first of two orthoscopic surgeries on his left
knee, PI. 2 at L168, followed by physical therapy. In My 1994,
M. Uboerti noved from Connecticut to Florida so his wife could
accept a better job there as a hospital adm nistrator. 1In
Florida, M. Uberti remains under the nmedical care of Dr. Vincent
Ki esel, a board certified orthopaedic surgeon. Dr. Kiesel

testified by deposition. PI. 5.

2 “In each knee joint attached to and resting on the top joint surfaces
of the tibia are two crescentic wedge shaped cartil agi nous pads called the
i nternal and external semlunar cartil ages, or nore conmonly, the nedial
meni scus and | ateral neniscus. Principal functions of the nmenisci are to
i ncrease the stability of the knee joint and to protect opposing joint
surfaces of the femur and tibia.” See PI. 2 at L184.

3



On March 7, 1994, M. Wberti filed a Disability Income C aim
Formw th Connecticut General Life, Ins. Co. based on the
February 6, 1994 accident. See Pl. 2 at L187. In April 1994,
Ms. Mary Sinoneau, a Senior Disability CaimConsultant with
Connecticut Ceneral, notified M. Uberti of his initial approval
for disability benefits and waiver of quarterly premum See Pl
2 at L180. At the tinme of this initial eligibility
determnation, Ms. Sinoneau did not indicate on what basis
def endant had determ ned that M. Uberti was “totally disabled”
and entitled to coverage under the policy. However, the nature
of M. UWoerti's illness or injury was |isted as "Tear Lateral
Meni scus.” See PI. 2 at L163. On August 26, 1994, Ms. Sinoneau
conpleted an incone verification formfor M. Uberti in
connection with his application for a honme nortgage refl ecting

that he would continue to receive his disability benefits for "as
long as he remains totally disabled.” Pl. 2 at L142. On
Septenber 7, 1994, Dr. Kiesel conducted the second orthoscopic
surgery on M. Uberti's left knee discovering a partial tear of

t he nmedi al nmeniscus and nedial plica.® See PI. 2 at L132.

Even after the second surgery and conti nuous physical

therapy, Dr. Kiesel submtted a nedical information formto

8 Testifying expert Dr. Eric Katz, an orthopaedic surgeon, differed
with Dr. Kiesel as to the origins of this plica and whether it pre-existed the
1994 injury, or was a by-product of the first post-injury surgery. |If, as Dr.
Ki esel opined, it pre-existed plaintiff’'s 1994 fall, it was asynptomatic as
there was no evidence of any functional inference with plaintiff’s physically
active lifestyle.



Connecticut Ceneral indicating generally that M. Uberti’s

condi tion remai ned unchanged, and therefore plaintiff continued
to receive benefits. In July of 1995, M. Sinobneau sent a letter
requesting clarification of sonme of the information contained in
this form and seeking copies of M. Uberti’s nedical records.
See PI. 2 at L112. Information was apparently received, and
Connecticut General continued to pay disability benefits.

M. Uberti also applied for Social Security disability
benefits, pursuant to which an exam nati on was conducted by Dr.
Sahasra Naman, an internist. Pl. 2 at L40. Dr. Naman, in her
Disability Exam nation Report dated Cctober 27, 1995, related
that "[p]atient clains his knee problens started in his early
chi | dhood" when M. Uberti was hit by a car and "his | eft knee
was shattered in 8 different places,” resulting in "severa
surgeries [] repairing his knee and left fenmur." PI. 2 at L44.
Dr. Naman al so indicated that plaintiff was now experiencing sone
ri ght knee pain, severe back spasns as well as "di sabling
agrophobia.” PI. 2 at L42. On May 6, 1996, M. Uberti was
notified that he was entitled to nonthly SSI benefits. PlI. 2 at
L92.

At sonme point in May 1996, Ms. Cynthia Lavoi e, another
Connecticut Ceneral Senior Disability C aimExam ner, took over
responsibility for M. Uberti's policy. She requested additional
medi cal information fromtwo of M. Uberti’s treating physicians
on July 15, 1996, although she apparently did not contact Dr.
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Ki esel, the orthopedist treating M. Uberti’s knee. Pl. 2 at
L86-87. Ms. Lavoie also sent a letter to M. Uberti on June 5,
1996 advising that she was arranging for himto undergo an
| ndependent Medi cal Exami nation ("IME') with Intracorp, a private
contractor. See Pl. 2 at L99. On June 16, 1996, M. Uberti
t el ephoned Ms. McMahon at Connecticut General to explain that he
woul d be unable to undergo the IME in Florida at that tine
because he was caring for his ill father in Connecticut. He also
provi ded i nformati on about his recent SSDI benefit award.
Connecticut Ceneral agreed to postpone the IME until plaintiff
returned to Florida. PlI. 2 at L96-98. Although Ms. Lavoie
testified that she had intended to reschedule the I Mg, she never
did so, and she conceded that she never asked M. Uberti at any
subsequent tinme to undergo an | ME

Ms. Lavoie continued to receive nedical information forns
about plaintiff fromhis doctors.* Dr. Kiesel's office returned
defendant’s Disability Information Form | P-134, dated Septenber
23, 1996, checking "yes" that M. Uberti was "totally disabl ed"

fromperformng "patient’s regular occupation,” but checking "no"
as to "any occupation,” and sinmultaneously checking "physi cal

inpairment Class 5 - Severe limtation of functional capacity;

4 In July 1996, Dr. Stefopoul os, a psychiatrist, provided Ms. Lavoie
with his treatnment notes and opinion letter that M. Uberti was suffering from
a severe formof Panic D sorder with Agoraphobia and chronic depression. See
Pl. 2 at L-73-83,85. This, however, seens not to have figured in any way into

Ms. Lavoie’'s determ nation of the cause of plaintiff’s disability.
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i ncapabl e of mnimal (Sedentary) activity." See id. at L37.
On January 15, 1997, Ms. Lavoie wote to M. Uberti:

We have reviewed the nmedical information in file which
i ndi cates, you have been experiencing problenms with your
| eft knee since early childhood as a result of your |eft
knee being shattered in 8 different places. You have
under gone several surgeries on your |left knee. [B]ased
on the information in file, it does not appear that your
claimfor total disability beginning 2/7/94, resulted
directly and i ndependently of all other causes of
accidental bodily injury sustained while the policy was
in force, but rather a exacerbation of progressive
degenerative deterioration of your |left knee which has
been present and occurred froman incident in your early
chil dhood. Therefore policy benefits will be paid
according the maxi mum benefit period for disability
classified as a sickness, which is 60 nonths.

Id. at L-32-33.

This was the first tinme Connecticut General infornmed M.
Uberti that his benefits were paid for "sickness" and as such
would termnate in March 1999 (sixty nonths). M. Lavoie invited
M. Uberti to provide any additional information "you feel we
should consider."” |1d. at L33. The information on the |IP-134
dat ed August 28, 1997 submtted by Dr. Kiesel remained unchanged
i.e., that plaintiff had the nost severe limtation and was
totally disabled fromhis occupation, but not from any
occupation. See id. at L28.

On January 1, 1998, Ms. Lavoi e becane an enpl oyee of Lincoln
Nat i onal, which had acquired plaintiff’s policy from Connecti cut
CGeneral, and continued to be responsible for adm nistering M.
Uoerti’s policy. On July 27, 1998, Ms. Lavoie sent M. Uberti a

copy of her January 15, 1997 letter and reiterated that she was



gi ving hi m advance notice that his final paynent woul d be March
9, 1999, the end of the five year indemity period for "sickness"
provided by his policy. See PI. 2 at L23.

At plaintiff’s counsel’s request, Ms. Lavoie sent a conplete
copy of Lincoln National’s nedical file on Septenber 23, 1998.
See PI. 2 at L19. Presunably pronpted by counsel’s letter and
before sending the file, M. Lavoie sent a C ai m Depart nent
Managenent Referral to her manager, stating that her eval uation
"has determned the insured claimis classified a sickness
according to the ternms and provisions of his policy." See Pl. 2
at L17. Wiile her manager Cindi Peters responded that M.
Uberti’s claim"appear[ed] to be sickness as total disability is
not resulting fromaccidental bodily injuries directly and
i ndependently of all other causes,” she cautioned Ms. Lavoie
t hat :

You shoul d get that fact [whether the
abnormalities reflected in the SSI reports are
related to the liganent tear] nedically
docunent ed however- either by an addendum by
Dr. Naman, an IME (by an ortho) or by his
attendi ng physician. W need to nedically
docunent that the I's [insured s] current
disability (recent and on-going) is not
directly and i ndependently related to the

| igament tear, but to the previous extensive
injuries to the left knee. The |iganent tear
could be a contributing factor, but unless it
is the sole factor for his current condition,
this woul d be considered a sickness . . . | do
believe we need to clarify the direct cause of
his total disability and that issue needs to
be addressed by a doctor. You may want to
have the cl ai mevaluated by Dr. Huguenard for
hi s nedi cal opinion on causation."




Pl. 2 at L17-18 (enphasis in original).

Two nonths |later, on Novenmber 17, 1998, Ms. Lavoie referred
M. Uberti's file to Dr. Huguenard, a physician board certified
in famly nmedicine, but with no certification in orthopaedics,
who was enpl oyed as the nedical director at Lincoln National. By
"Medi cal Team Referral Form' she checked the foll ow ng areas for
hi s response: "Wat conditions have been identified in the
medi cal records? What is the prognosis for this clainmnt based on
the nedical information? Wiat are the limtations and
restrictions fromthe occupational duties. Evaluate the
useful ness of and suggest exam ner questions for an IME. " See
Pl. 2 at L15. In addition, she hand wote additional questions:
Dr. Huguenar d:

1. What is the direct cause of his
di sability begi nning 2-7-94.

2. Was the 2/6/94 (slip on ice) incident
directly and i ndependently of all other
causes the direct result of disability
begi nni ng 2-7-94.

3. Is the insured currently totally disabl ed
fromany occupation as a result of the 2-
6- 94 incident.

4. If not, is the insured currently totally
di sabl ed from any occupation as a result
of any other conditions.

5. Do you think it would be valuable to
obtain any further clarification fromthe
| ME Doctor or would an additional |IME be
hel pful in clarifying the above.

Pl. 2 at L16.



By a Specialist Consultant Response Form dated Novenber 19,
1998, Dr. Huguenard addressed only sonme of Ms. Lavoie’'s
guestions. He based his responses solely on his review of the
medi cal file defendant maintained, expressly noting that there
were no records nore recent than August 27, 1997. Dr. Huguenard
opined that "it appears that the limtations and restrictions
stemfromconditions that may have been aggravated in a February
1994 accident, but the underlying conditions contributing to his
| eft knee problem were undoubtedly present well before 1994" See
Pl. 2 at L10-11. Dr. Huguenard al so recogni zed that there were
deficiencies in the medical record used as the basis of his
opi ni on because he recomended t hat:
we update all nedical records and obtain
physi cian statenents fromall physicians who
continue to treat the claimant. After these
are obtained and eval uated, assessnent of the
claimant's current nedical condition and the
utility of an IME in filling in any m ssing
pi eces could be made. | will be happy to
di scuss further with you.

See id.

However, Ms. Lavoie did nothing further to update M.
Uberti’s nedical records, did not request an | ME and did not
press for any nedical opinion on the crucial causation issue,
notwi t hst andi ng the recommendati ons of both Ms. Peters and Dr.
Huguenard. Moreover, M. Lavoi e never even spoke with Dr.
Huguenard nor sought answers to her five specific, highly

rel evant questions. |Instead, on February 25, 1999, M. Lavoie

sinply wote to M. Uberti reiterating that his benefits would be
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di sconti nued effective March 9, 1999 since:

Based on the information in file, it does not
appear that M. Uberti's claimfor total
disability beginning 2/7/94, resulted directly
and i ndependently of all other causes of
accidental bodily injury sustained while this
policy was in force. It appears the Insured's
limtations and restrictions stemfrom
conditions that nfaly have been aggravated in
February 1994 accident, but the underlying
conditions contributing to his left knee

probl ens were undoubtedly present well before
1994. Therefore as stated previously, policy
benefits will be paid according to the maxi mum
benefit period for a disability classified as
si ckness, which is 60 nonths.

Pl. 2 at L7.
On March 5, 1999, Ms. Lavoie sent M. Uberti a letter
enclosing his final benefit check and advising that his waiver of

prem um woul d now cease. Pl. 2 at L4.

CONCLUSI ONS OF LAW
1. Breach of Contract C aim
In Count One, M. Uberti seeks recovery of the $450 per
mont h disability benefit he clainms he is entitled to under the
terms of his insurance policy. Under Connecticut |aw,
“construction of an insurance contract presents a question of |aw

for the court.” Aetna Life & Cas. Co. v. Bulaong, 218 Conn. 51,

58 (1991). The terns of an insurance policy nust be interpreted
according to the sane general rules that govern contract

constructi on. See Schultz v. Hartford Fire Ins. Co., 213 Conn.

696, 702 (1990). The determ native question concerns the intent
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of the parties, “that is, what coverage the [plaintiff] expected
to receive and what the defendant was to provide, as disclosed by

the provisions of [the] policy.” Marcolini v. Allstate Ins. Co.,

160 Conn. 280, 283 (1971). Wiere the terns of an insurance
policy are clear and unambi guous, the contract |anguage nust be

accorded its natural and ordinary neaning. See Heynman Associ ates

No. 1 v. Insurance Co. of State of Pa., 231 Conn. 756, 770

(1995).

Therefore, the first step is to consider the operative
| anguage of the Policy which provides benefits if the Insured
beconmes “totally disabled, as defined,” during which period of
total disability Lincoln National waives its prem um

The Policy defines “total disability” as foll ows:

Total Disabilities Defined. The Insured will be
considered to be totally disabled, if, as a result of

si ckness contracted and commencing while this policy is
in force, or as aresult directly and independently of
all other causes of accidental bodily injuries sustained
while this policy is in force, he beconmes wholly and
continuously disabled and conpletely prevented from
performng the duties of his occupation and requires the
regul ar care and treatnent by a physician other than

hi msel f, provided that after such total disability has
continued for a period of sixty nonths the Insured wll
be considered to be totally disabled only so |l ong as he
remai ns wholly and continuously disabled and conpletely
prevented from engagi ng in any occupation or enpl oynent
for which he is qualified or nay reasonably becone
qual i fied by education, training or experience.

Pl. Ex. 1 at p.5. The policy also provides that certain
disabilities are deened to be "sickness,” wthin the nmeaning of

the policy, if the disability "(a) results frominjuries caused
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or contributed to by disease.” |d.

The distinction between whether a disability results from
accidental bodily injuries or sickness is relevant to this case
because the "Policy Specifications" provide a maxi mumindemity
period of 60 nmonths for "sickness" and lifetinme for "injuries.”
Pl. 1 at p. 2. Since it is undisputed that M. Uberti has
al ready been paid full benefits for the first sixty nonths of his
total disability claimarising fromhis torn nmenisci (from March
1994 through March 1999), the issue is whether defendant breached
its contract of insurance and duty of good faith and fair dealing
when it termnated his benefits beyond that date, after
concluding that his disability did not result "directly and
i ndependently of all other causes of accidental bodily injury
sustai ned" while the policy was in force, but was instead an
"exacer bation of progressive degenerative deterioration of [his]
| eft knee which has been present and occurred froman incident in
[his] early childhood.” PI. 2 at L25 (letter term nating
benefits).

The phrase "as a result directly and i ndependently of al
ot her causes of accidental bodily injuries” has been subject to
interpretation by nunerous courts, including the Connecticut
Suprenme Court. In the context of a |life insurance policy
providing a double indemity benefit if the insured s death was
caused by an accident, the Connecticut Suprene Court noted that

in past cases involving simlar policy |anguage it had "required
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the clai mant under the policy to prove, by a preponderance of the
evi dence, that the insured was the victimof an accident and that
the accident was the sol e cause or sole proxi mate cause of the
insured’s death or bodily injury, independently of all other

causes." Ellice v. INA Life Ins. Co., 208 Conn. 218 (1988).

Wil e the court acknow edged that the nmere presence of a
preexisting illness or disease does not, in and of itself,
automatically preclude recovery under the type of policy
provision in question, "the plaintiff nust prove, by a
preponderance of the evidence, that the decedent died directly
froman injury sustained in an accident . . . and that there were
no ot her causes contributing to his death."” 1d. at 227-28; see

al so Culhane v. Aetna Life Ins., 124 Conn. 237 (1938) (enploying

sanme analysis in context of disability policy; affirmng trial
judge’s conclusion that injuries leading to disability "canme
about wholly through accidental neans, and . . . were not caused
indirectly or partly by reason of any pre-existing di sease").
The Court will accordingly utilize this controlling
interpretation of the policy | anguage in determ ni ng whether M.
Uberti has net his burden.

As noted above, the basis for defendant’s denial of M.
Uberti’'s claimfor benefits beyond sixty nonths is Lincoln
National’s contention that M. Uberti’s disability resulted from
"sickness," or nore specifically, a disability deenmed to result

from"sickness" under the policy because it “result[ed] from
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injuries caused or contributed to by disease.” At trial, M.
Lavoie clarified that the di sease she clains caused or
contributed to M. Uberti’s current disability was the
"condition" resulting fromhis left knee injury in the 1952
chi | dhood acci dent .

Plaintiff’s unrebutted evidence denonstrated that he had
been physically active and fully enployed prior to the 1994
accident, and that he becane totally disabled by the pain and
| eft knee dysfunction, a disability which was not renedi ed by
knee surgeries and attenpted rehabilitation therapies. M.
Lavoie and Dr. Huguenard, the Medical Consultant enployed by
Li ncol n National, hypothesized that the 1994 injury aggravated
M. Uberti’s pre-existing knee condition, but that "the
underlying conditions contributing to his left knee problemwere
undoubt edly present well before 1994." PI. 2 at L12. However,
in the opinion of Dr. Kiesel, plaintiff’s nost recent orthopaedic
surgeon, plaintiff’'s current disability "stemmed 100% fromthe
injury of February of . . . ©94." Pl. 5 at 21. He also
enphasi zed that plaintiff’s knee had not been "shattered in 8
different places" when he was injured in his childhood, contrary
to Naman and then Lavoie’'s recitation; rather, he had suffered an
injury to his femur, a "shaft injury,"” that did not affect the
knee, to the best of his knowedge. Pl. 5 at 49. H s opinion
was based on considerations that "fromthe tine of the chil dhood

injury until the time he was injured . . . he had no history of

15



any pain or disability, to ny know edge, that he was able to pl ay
sports as vigorous as racquetball regularly and that he held on
to a full-time job as a construction worker w thout any
conplaints . . . that everything changed after that [1994] injury
and the findings that | saw in nay orthoscopi c exam were
consistent wwth recent injury.” Pl. 5 at 20-21. Dr. Kiesel also
opi ned that although he saw significant abnormalities in the |eft
knee when he conducted the second arthroscopic surgery, these
probl ens were the result of the traumatic injury, and that only a
patella fenmoral groove could possibly be attributed to the

chil dhood injury. PI. 5 at 16-17. The lab tests that were
conducted on the cartil age shavings fromKi esel’s surgery

di agnosed "degenerative changes consistent with nedial neniscus
tear." Pl. 3 to Kiesel Dep. (Pl. 5).

He further opined that plaintiff was "conpletely restricted
and totally disabled" because he could not carry weight, do
repetitive notions with his feet and | egs, and could not wal k
well, PI. 5 at 64-65, and that because his knee was "very pai nful
and disabling to him" he was disabled fromall work. Pl. 5 at
65. Although Dr. Kiesel had originally thought there "m ght be
sone sedentary job that he m ght be able to be retrained for,"
the nore he observed plaintiff’s lack of nedical progress, the
cl earer he canme to understand "how nuch pain and disability he
was actually having," and he ultinmately concluded that "he was

not fit to go back to work." Pl. 5 at 61-62.
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Dr. Katz concurred that plaintiff had not been functionally
di sabled prior to February 1994, and that the 1994 | eft knee
injury was the direct and i ndependent cause of his total
disability, independent of all other causes. Dr. Katz gave Dr.
Kiesel and Dr. Naiman’s opinion as to the degree of the
plaintiff's disability and the cause of that disability a great
deal of deference because they were the treating physicians, and
had "been inside M. Uberti’s knee." Katz Test. at 78. He did
not, however, give a "trenendous amount of credibility" to Dr.
Naman’s report to SSI, because she was an internist who did not
deal with orthopedic issues. 1d. at 87. Dr. Katz also relied on
the facts that M. Uberti had been fully enployed and physically
active prior to the February 1994 accident, and had never sought
treatnent for |eft knee synptons prior to the injury as support
for his conclusion. Katz Test. at 32-33. Katz testified that
osteo arthritis, a condition with which plaintiff had been
di agnosed by Dr. Kiesel, can stemfroma traumatic injury or can
devel op as a result of genetic disposition or chronic wear and
tear on the joints. |1d. at 47. \While Katz acknow edged t hat
different leg | engths could cause sone wear and tear on the knee
joints, and that the malignment of M. Uberti’s patella probably
resulted fromthe childhood trauma, he still maintained that the
fall was a "mgjor role" in M. Uberti’s disability, and declined
to speculate as to what role his underlying conditions played in

his disability. 1d. at 82. He also testified that he did not
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believe that M. Uberti’s previous right knee problens,
identified in the nmedical records as occurring in 1984, had
anything to do with the condition of his left knee and his
disability, and that in his opinion, the childhood injury only
resulted in the difference in the lengths of M. Uberti’s |egs.
Katz Test. at 93. As a matter of reasonabl e nedical probability,
he agreed with Dr. Kiesel that M. Uberti was disabled directly
and i ndependently of all other causes as a result of the February
1994 injury. 1d.

Def endant offered no rebuttal expert nedical testinony at

trial. Defendant’s only medical opinion on causation was Dr.
Huguenard’ s response to Ms. Lavoie's inquiry, listing "
conditions . . . that have been identified in the nedical records
with relevance to disability," and his conclusion that ". . . the

limtations and restrictions stemfromconditions that nay have
been aggravated in a February 1994 accident, but the underlying
conditions contributing to his left knee problem were undoubtedly

present well before 1994." (enphasis added). PI. 2 at L10-11

At trial, Dr. Huguenard relied on nmedical records describing a
1984 injury and arthroscopic surgery to plaintiff’s right knee to
support this conclusion. He testified that these records
indicated M. Uberti had sought treatnent for his left knee, and
al so suggested a chronic knee problem Fromthis Court’s review
of the records, however, they indicate only a previous conplaint

about the right knee and the left ankle, as well as problens with
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his left thigh. See PI. 2 at L168-171. Dr. Hueguenard seens to
have focused on every reference to "chronic" conditions in the
plaintiff’'s records, as well as every treatnment to his | ower
extremties that plaintiff ever sought. H's contention that
plaintiff previously sought treatnment for his left knee is belied
by the fact that the reference in the nedical records to "It
knee" is clearly a transcription error, occurring as it does two
weeks after an entry describing treatnent to plaintiff’s "rt
knee" and requiring a return visit in tw weeks. 1d. at L171
Huguenard al so stated that he was board certified in famly
medi ci ne, not in orthopedics, and that he had famliarity with
joint musculo skeletal injuries only through his work in student
health services at a university, where he treated sone sports
injuries. Huguenard Test. at 45.

Ms. Lavoie testified that she determined that his condition
was a "disease," but she was equivocal regarding her know edge of
hi s medi cal records and inconsistent in her recollection of
events. She could not recall the basis for her conclusion that
M. Uberti suffered froma "progressive degenerative
deterioration” of the knees, Lavoie Test. at 39, and was under
the inpression that plaintiff’s |eft knee had been shattered in
ei ght places, as a result of the childhood injury. [d. at 43.

As Dr. Kiesel clarified, however, plaintiff’s childhood injury
was to the fenur, not the knee, and to the best of his know edge,

did not affect the knee in any way. Pl. Ex. 5 at 49. The

19



| aboratory tests conducted after the surgery are al so consi stent
wi th a conclusion that any degenerative condition suffered by M.
Uberti was a result of the neniscal tear, not any preexisting
condition. M. Lavoie also engaged in the sanme m sreadi ng of the
medi cal records as Dr. Huguenard, and insisted that plaintiff had
received treatnent for his left knee in 1984, even though she
acknow edged that every other entry on the rel evant page referred
to the right knee. Lavoie Test. at 58. She acknow edged t hat
nei t her she nor Huguenard had any nedi cal records contenporaneous
with the childhood injury, and that she never obtained an
i ndependent nedi cal evaluation of M. Uberti, despite the
recommendati on of Peters and Dr. Huguenard. 1d. at 70-71.

Ms. Lavoie testified that she determned that his condition
was a "disease," but she clearly did so without the recommended
i ndependent nedi cal exam nation which woul d assess plaintiff’s
current nedical condition, wthout the recomended physician
statenents fromplaintiff’s treating doctors, w thout adequate
medi cal opinion or authority, and absent nedical records of any
medi cal treatment for left knee conplaints. Notw thstanding
these deficiencies in the claimexam nation process, she
concluded that M. Uberti’s disability was the result of
"sickness" and thus he was entitled to only a 60 nonth i ndemity
period, because his disability resulted frominjuries "caused or
contributed to by disease,"” i.e., the post-1952 accident and

resulting nmedically conprom sed condition. |In essence, defendant
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itemzed all of plaintiff’s pre-existing nmedical conditions,
whi ch had not been previously disabling (or bore no relationship
to the current left knee disability, such as "synptons invol ving
the right knee," "chronic | ow back pain of a nuscul oskel et al

strain or nechanical origin," "history of panic disorder with
agor aphobi a and acconpani ed by depression"), Pl. 2 at L6-7, and
concl uded that these conditions were aggravated by the 1994
acci dent and neniscal tears. VWiile Dr. Naman’s notation in the
Disability Exam nation report that plaintiff’s knee had been
"shattered in 8 different places" was enough to pronpt further
investigation into the cause of plaintiff's disability, there is
no medi cal evidence to denonstrate any causal connection between
the chil dhood injury and M. Uberti’s current knee probl ens, save
Dr. Huguenard’'s non-orthopedic review of the claimfile.

Ms. Lavoi e acknow edged t hat none of the various pre-
exi sting conditions contributed in any way to the torn nenisci,
and that a torn nenisci was not a "disease” wthin the nmeaning of
the policy, but she nonethel ess characterized his disability as a
di sease, apparently due to nothing nore than the references in
his nedical records to previous leg injuries, and Dr. Naman's
m st aken description of the exact |ocation of those injuries.
Her reliance on the internist’s msstatenent is denonstrated by
the fact that she quotes Dr. Naman’'s | anguage exactly in her
January 1997 letter explaining that M. Uberti’s disability would

be deened to result fromsickness. See PI. 2 at L25. Perhaps

21



her supposition of a connection was |ogical, based on the

evi dence she had before her, but she needed to do nore than
sinply rely on what coul d be anatom cal coincidence in order to
bear out this conjecture and deny benefits. Both Peters and
Huguenard recogni zed that medi cal docunentation and i ndependent
exam nation were necessary to denonstrate the causal |ink, but
Lavoi e dispensed with this requirenment, despite her |ack of

medi cal training and a provision in the clains reference guide
instructing exam ners that the provision deem ng certain
disabilities as sickness was not intended to "nedically change an
accidental injury into a sickness." Lavoie Test. at 75. Despite
the lack of sufficient nedical evidence in the file to support
her concl usion of causation, she did not update the nedical
records as suggested by Dr. Huguenard, nor did she clarify "the
direct cause of his total disability" with a doctor, specifically
an orthopedi st, as suggested by Peters. PI. 2 at L18. Mbst
tellingly, she did not contact M. Uberti’s treating orthopedi st,
Dr. Kiesel.

The Court finds that plaintiff has nmet his burden of proving
that he was disabled solely as the result of his 1994 acci dent
and torn left knee nenisci, and that his chil dhood orthopaedic
condition did not cause or contribute to his disability.

Plaintiff was fully functioning before February 1994, despite the
physical limtations and conditions resulting fromthe 1952

accident. The unrebutted nedical testinony was that M. Uberti’s
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current disability arose directly as a result of tearing his
meni sci after falling or being kicked in February 1994 and t hat
such disability was wholly i ndependent of any other accidental
bodily injuries sustained by M. Uberti while this policy was in
effect. Wiile on cross-examnation Dr. Katz testified that an
i ndividual with no preexisting leg injuries may recover froma
| ess severe knee injury nore quickly than had M. Uberti, there
was no evidence that his previous injuries rendered him an
"eggshell skull claimant," in that he was incapacitated by what
woul d have been a relatively mnor injury to a healthy
individual. Dr. Kiesel in his deposition declined to specul ate
as to the "normal tine of recovery" for such a severe knee
injury, Pl. 5 at 59, and the |ab tests conducted after Kiesel’s
surgery supported his and Katz’ conclusion that any degenerative
condition was the result of the neniscus tear.

In fact, the nedical records are bereft of evidence that
prior to the February 1994 injury M. Uberti suffered from
di agnosed "di sease"” at all, such that it contributed to his
recovery time or to the extent of his disability. Wile the
internist’s dramatic reference to M. Uberti’s knee being
"shattered in 8 different places" after his childhood injury
obvi ously caught the attention of both Lavoi e and Huguenard, even
Dr. Naman does not venture an opinion as to any causal connection
between the injury forty years previous and M. Uberti’s current

condition. Instead, both orthopedi sts who exam ned M. Uberti
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and who testified at trial, either live or via deposition,

concl uded that the February 1994 injury was the sole cause of his
disability. Defendant did not rebut these conclusions with
conflicting nedical testinony, nor did it provide any grounds for
di sregardi ng or disbelieving the testinony of Kiesel and Kat z.

To contradict the treating physician’ s concl usions defendant only
presented the testinony of Huguenard and Lavoi e, and neither of

t hese individuals had the qualifications or the know edge to
opine credibly on the cause of M. Uberti’s current disability.

Al t hough his childhood injury and subsequent surgeries were
referenced by nunerous doctors in deciding the course of
treatnent for his current knee injury, it is a settled principle
of insurance |law that a pre-existing condition does not prevent
recovery on an accident policy if the accident still would have
happened even absent the disease, "largely based on the principle
that the parties cannot be assunmed to have intended that a []
indemity provision apply only in case the insured is in perfect
health at the tine of the accident.”™ Couch on Ins. § 141:11 (3d

ed.). See also Rinaldi v. Prudential Ins. Co., 118 Conn. 419

(1934) (recovery was proper under life insurance policy provided
for double indemity benefit only if death results, "directly and
i ndependently of all other causes" from accidental injury,
because "[e]ven in cases where the insured is afflicted at the
time of the accident with sone bodily disease, if the accidental

injury be of such a nature as to cause death solely and
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i ndependently of the disease, liability exists"). The pre-

exi sting condition here was shown to have played no role in M.
Uberti’s disability, and only is referenced in the nedical
records as an aspect of M. Uberti’s nmedical history, and
accordingly his disability should not have been deened to be the
result of "sickness" under the |anguage of the policy.

Def endant urges Button v. Connecticut General Life Ins., 847

F.2d 584 (9th G r. 1984) on the Court as persuasive precedent,

but that case is easily distinguished fromthe facts of the case
at bar. The claimant in Button had suffered from"recurring back
probl ens” prior to the inception of the policy and the acci dent
that triggered the coverage dispute, and it was undi sputed that
he suffered from degenerative disc disease. 1d. at 585.

Applying Arizona law, the Ninth Crcuit affirmed the district
court’s grant of summary judgnent, because "[t]here [was] nho
testinony that indicate[d] that the accident caused Button’s
disability independent of the preexisting disc problem" [d. at
586. In contrast here, two separate orthopedi sts have offered
their opinion that plaintiff’s disability was caused only by the
February 1994 injury, and it is the insurer who has failed to
provi de any conflicting evidence denonstrating that the prior
injury had any inpact on the disability. M. Lavoie s conjecture
and her lay review of the records cannot serve to rebut the
unswerving testinony of two specialists who exam ned the

plaintiff, one of whom actually perfornmed the surgery and went
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"inside M. Uberti’s knee," and accordingly plaintiff has net his
burden of showing he is disabled by an injury rather than a
"sickness" wthin the nmeani ng of the policy.

Plaintiff has al so proved by a preponderance of the evidence
that he was "totally disabled.” Total disability is defined
under the Policy as "wholly and continuously di sabl ed and
conpletely prevented from engagi ng i n any occupation or
enpl oynent for which he is qualified or nay reasonably becone
gual i fied by education, training or experience.”® Based on the
testinmony of Dr. Katz, Dr. Kiesel, as well as that of M. and
Ms. Uberti, the Court finds that plaintiff was and remains
“totally disabled” within the neaning of the policy. M. Uberti
testified about the pain he endures, which is exacerbated by
having to sit for longer than a half an hour, and his need to
el evate and ice his knee. 1In fact, the Court personally observed
M. Uoerti’s significant disconfort, difficulty in sitting stil

and constant body repositioning, while testifying, corroborated

5 Plaintiff took the position at trial that Lincoln National has the
burden of pleading, as a special defense, that M. Uberti does not qualify for
benefits because he is able to perform other occupations, reasoning that since
the defendant failed to plead such a special defense, plaintiff does not have
to prove that he is unable to performany other occupation. Plaintiff’'s
reliance on Harty v. Eagle Indemity Co., 180 Conn. 563, 565 (1928) is
m spl aced and the Connecticut Supreme Court has rejected this proposition.

“I[1]n the insurance context . . .a contract, under the guise of waiver, [may
not] be refornmed to create a liability for a condition specifically excluded
by the specific ternms of the policy.” Heyman Associates No. 1 v. lnsurance

Conpany of State of Pennsylvania, 231 Conn. at 777. Harty is npbst reasonably
interpreted as concluding that a plaintiff need not prove conpliance with al
procedural conditions precedent to filing a claim See Harty, 180 Conn. at
567. It is a matter of settled law that the insured bears the burden of
denonstrating that the | oss suffered falls within the terns of the policy, and
as such the exi stence of coverage is an essential elenent of plaintiff’'s
claim See Downs v. Nat'l Cas. Co., 152 A 2d 316, 319 (1956).
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by his further testinony the next day that after the trial day,
he had to rest in a recliner while icing his knee for the
duration of that day. Dr. Katz and Dr. Kiesel testified about
plaintiff’'s physical capabilities and limtations on the basis of
whi ch the Court finds he was and continues to be wholly disabl ed
and conpletely prevented from engagi ng i n any occupation or

enpl oynment for which he is qualified or may reasonabl e becone
qual i fied by education, training or experience.

Not wi t hst andi ng Li ncol n National’s suggestions that M.
Uberti could obtain enploynent such as a tel ephone nmarketer or
conput er operator, so that he could remain seated, and, possibly
work part-time, the Court finds no evidence that M. Uberti could
find a job or obtain retraining that would accommodate his
current pain condition and extrene physical Ilimtations. Wile
Li ncol n National contends his current ability to fish and engage
in activities on certain days and for limted periods suggests
his ability to work, the Court finds such activities are not
reflective of his ability to nmeet the on-going daily requirenents
of maintaining regular full-tinme enploynent. Lincoln National
al so suggests that M. Uberti mght be able to alleviate his pain
by engaging in physical therapy and | osing sone of the weight he
has gained following his disability-related physical inactivity.
This overl ooks M. Uberti’s previous unsuccessful attenpts to do
this and the aggravated pain physical therapy has caused. At

this time, it is clear that M. Uberti remai ns and conti nues to
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be totally disabled. Even Dr. Huguenard’s response to Ms. Lavoie
specifically noted Dr. Kiesel’s conclusion that plaintiff was
"I ncapabl e of sedentary activity" (P. Exh. 2 at L-0011), and
offered no contrary vi ew

Havi ng determ ned that plaintiff has been “totally disabled”
solely as a result of the February 1994 accident, the Court finds
that term nation of his benefits after March 1999 breached his
contract of insurance. Accordingly, on Count One, M. Uberti is
entitled to retroactive benefits (23 nonths fromApril 1999 to
March 2001, at a rate of $450 per nmonth) of $10, 350, plus $1,035
pre-judgnment interest under Conn. Gen. Stat. 8 37-3a for nonies
wongfully withheld fromthe date they were due to be paid. He
is also entitled to retroactive wai ver of prem uns, thereby
reinstating the policy and obligating defendant to pay plaintiff
$450 nmonthly benefit for so long as he remains "totally disabl ed"
under the policy.

2. Breach of Covenant of Good Faith and Fair Dealing

In Count Three, M. Uberti alleges that Lincoln National’s
unr easonabl e conduct in its investigation and determ nation that
his benefits were limted to the sixty nonth maxi mumindemity
period governing "sickness" breached the inplied warranty of good

faith and fair dealing inplied in his insurance coverage.

I n Buckman v. People Express, Inc., 205 Conn. 166 (1987),

t he Connecticut Suprene Court recognized that insurance
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contracts, |like other contracts, carry with thema comon | aw
i nplied covenant of good faith and fair dealing. |In Buckman, the
trial court had charged the jury that:

good faith and fair dealing nean an attitude or state of

m nd denoting honesty of purpose, freedomfromintention to
defraud and generally speaking neans faith to one’s duty or

obligation . . . . Bad faithis . . . the opposite of good
faith, generally inplying a design to mslead or to deceive
another, or a neglect or refusal to fulfill some duty or

sonme contractual obligation not pronpted by an honest
m stake as to one’s rights or duties.”

Buckman, 205 Conn. at 171. Det erm nati on of what constitutes bad

faith nmust be determ ned on a case-by-case basis. See Verrastro

v. Mddlesex Ins. Co., 207 Conn. 179, 190 (1988).

| nsureds in Connecticut can expect that insurers wll
reasonably and adequately investigate clains before denying
coverage. See, e.g., Conn. Cen. Stat. 8§ 38a-816(6) (defining an
unfair claimsettlenent practice as "(d) refusing to pay cl ains
w t hout conducting a reasonabl e investigation based upon al
avai lable information."). \Wile evidence of a nere coverage
di spute or nere negligence in an investigation will not
denonstrate a breach of good faith and fair dealing, an insurer
may not cut off benefits on the basis of unsupported
determ nations resulting fromits arbitrary failure or refusal to

properly performthe clains exam nation function.?®

6 In fact, some |lower courts in Connecticut have described the
rel ati onship between insurer and insured during the period that a claimis
bei ng processed as a fiduciary one. See, e.q., Farricielli v. Nationw de

Mutual Fire Ins. Co., 17 Conn. L. Rptr. 368 (Conn. Super. 1996). O her
courts, however, have limted the situations in which fiduciary-like duties
may be inposed on an insurer, particularly to those involving third-party
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The Court finds that Lincoln National’s senior clains
exam ner conducted no "investigation" of the cause of M.
Uberti’s disability other than personally reading the collected
records, forms and physician notes that were contained in her
file on plaintiff. She possessed no nedi cal education or
specialized training that would allow her to nake nedica
determ nations, particularly on sonething as crucial as
causation.” M. Uberti’s claimfor disability was not initially
classified as one resulting from sickness, and defendant’s
i nternal nmenorandum of August 1994 indicates no benefits
[imtation for sickness, but that benefits would continue for as
long as M. Uberti remained totally disabled. Wil e the
information in the nedical records regarding M. Uberti’s
previous injuries may have properly pronpted additional
investigation into the cause of his disability, Ms. Lavoie seized
upon isolated references in the nedical record and her own
m sinterpretation of those records’ significance in reaching her
concl usion, and could not be swayed fromthat position. More
than two and one half years after M. Uberti’s claimwas fil ed,
w thout the IME Ms. Lavoi e had previously thought was necessary
when she took over the claim and w thout any nedi cal opinion

that nore likely than not plaintiff’s total disability was not

clains. See, e.q., Gazynski v. Hartford Ins. Co., No. CV960337594, 1997 W
407897 (Conn. Super. July 11, 1997).

” Ms. Lavoie vaguely testified to having taken at | east one nedical
rel ated course at sone point in the 1980s or 1990s.
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caused by the 1994 injury, and contrary to a fair readi ng of
treating orthopaedic surgeon Dr. Kiesel’s record, Ms. Lavoie
"determined the insured claimis classified a sickness accordi ng
to the terns and provisions of his policy." P. 2 at L17. She
never asked the treating specialist Dr. Kiesel whether her
conclusion was nedically accurate, although in the past she had
asked for additional information fromM. Uberti’s other treating
doctors, such as his psychiatrist and a cardiologist. See PI. 2
at L86-87. Nor did she followup with Dr. Huguenard for his
opi nion, or obtain one from an i ndependent exam ni ng physi ci an.
An insured is entitled to expect that a claimexam nation
wll include, as part of a reasonabl e and adequate investigation,
consideration of the relevant opinions of the treating physician
where a nedical issue is unclear or controverted, or
consi deration of the opinions of an independent physician from
the appropriate speciality before deciding to term nate benefits
on the basis of a nmedical conclusion. The reference guide for
the cl ains exam nati on process further denonstrates that
exam ners such as Ms. Lavoie were not to "nmedically change”
accidents into sickness, but that appears to be precisely what
she did. Lavoie Test. at 75. Equivocal in-house physician
statenents |like Dr. Huguenard's which do not contain a reasoned
supported, clear nedical opinion on the problenmatic nedical
i ssue--here causation--cannot alone serve this function. Nor can

Ms. Lavoie's conjecture alone as to the cause of M. Uberti’s
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disability provide a sufficient basis for a claimdenial, and
still be consistent wwth the duty of good faith and fair dealing.

Further, the Court did not find Ms. Lavoie to be an entirely
credible witness. Her conclusory answers did not suggest an
effort at sound reasoning or a rationale for the decisions she
made during the course of denying M. Uberti's claim either in
policy | anguage application or in the substance of her record
review, and consisted largely of her mantra that she reviewed the
entire record for disability under the terns of the Policy. It
is evident to the Court that Ms. Lavoie reviewed the nedical

records unai ded by any nedically trained person, and sei zed upon

notati ons such as "atrocious knees," "supercondylar fracture of
[L] knee," "loosening of the nedial collateral |iganent
chronic," "very strange patello fenoral groove," "plica,"

"strange wear pattern," and "osteoarthritis,” coupled with the
shortened left |eg, back pain and patella nmalalignment to reach
her conclusion. |In effect, she diagnosed M. Uberti on her own
as suffering fromprogressive deterioration of his left knee as a
result of the 1952 accident, which deterioration was exacer bat ed
by the 1994 accident, thereby constituting disability caused by
"sickness," despite the |lack of any nedical diagnosis as to the
exact nature of that "sickness,"” or whether plaintiff was
suffering fromany condition at all. Pl. 2 at L32-33.

Had Ms. Lavoi e investigated beyond the collected records and

forms to obtain Dr. Kiesel’s opinion, the result woul d have been
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different, given Dr. Kiesel’'s deposition testinony. Further, the
Court concludes that based on Dr. Katz' testinony at trial, an
i ndependent nedi cal exam ner would |ikely have reached the sane
conclusion, and infornmed Lincoln National that the M. Uberti’s
disability was directly, and independently of all other causes,
the result of the February 1994 accident. Had Ms. Lavoie taken
either of these two additional steps — steps required by both her
supervi sor and the nedi cal consultant on whose opinion she
otherwise relied — M. Uberti’s severe disability would not have
been "deened" sickness in such a cursory manner, but woul d have
i nstead been revealed to be the sole product of his 1994 injury.
But rather than taking these steps, the record denonstrates that
Li ncoln National relied exclusively on Ms. Lavoie's opinion,
notwi t hstandi ng her | ack of nedical expertise and the
i nadequaci es of the records, to deny M. Uberti benefits after
March 9, 1999.

The clains file itself contained physician fornms with
cryptic, sonmetinmes contradictory information, no independent
medi cal exam nation results and no clarifying nmedical opinion on
causation despite her supervisor’s instructions. Fromthese
facts, the Court concludes that Lincoln National’s determ nation
that plaintiff's disability was the result of "sickness" was an
arbitrary nedi cal determ nation made by an unqualified clains
exam ner whose opi ni on was unsupported by the nedical record, and

directly contradicted by the opinions of M. Uberti’s treating
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physician in the pertinent specialty. This arbitrary conduct was
nore than negligence or honest m stake, given that both M.
Lavoi e’ s supervisor and the one nedical expert she consulted
recommended further investigation, and was in stark dereliction
of the insurer’s duty to fairly and reasonably investigate a
cl aimand nake a coverage decision based on all available and
current information. Accordingly, the Court finds that Lincoln
Nat i onal breached it duty of good faith and fair dealing when it
termnated plaintiff’'s benefits after March 9, 1999.

Havi ng concl uded that Lincoln National has breached the
i nplied covenant of good faith and fair dealing, the Court nust
determ ne what anount of damages, if any, are appropriate. The
trial evidence clearly denonstrated that M. Uberti suffered
significant and severe enotional distress as a result of Lincoln
National's bad faith. M. Uberti's testinony established that he
| ong ago purchased the insurance policy on the advice of his
father-in-law to safeguard against, "God forbid," sonething
happeni ng such that he becane di sabl ed and unable to support his
famly, and he was assured that the policy would pay him M.
Uberti described his initial sense of inadequacy when he becane
totally disabled and unable to work, but he also testified about
how angry and upset he becane when he then | earned that his
benefits were term nated because of an inconprehensi bl e decision
that he was deened di sabl ed by "sickness": "I didn’t understand

what they were tal king about — it didn’'t nake any sense."” \Wile
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M. Uberti did not extensively testify about the extent of his
suffering, his few words and general deneanor and affect
expressed how angry, cheated and depressed he felt because he had
faithfully paid his premuns all along for just this eventuality,
yet was now unable to protect his famly as planned. An

i ndication of the inpact Ms. Lavoie's sunmary term nation of
disability benefits had on the Uberti famly and M. Uberti’s
sense of self-worth can be seen in the fact that his benefit
woul d have paid approximately two thirds of the Uberti’s nonthly
nort gage paynent.

The nature and consequences of his reaction to the benefits
termnation was anplified by the testinony of his wife Gail
Uberti, who has known the plaintiff since she was a cheerl eader
and he was a varsity |inebacker in high school. M. Uberti
credi bly described how the benefits term nation had deeply
af fected her husband over the | ast seventeen nonths. She
reluctantly but candidly reveal ed how, upon receiving M.
Lavoie's letter that his benefits were termnated, M. Uberti
becanme nore irritable, withdrew from social engagenents, slept
nmore than ten or twelve hours a day, watched tel evision al one,
did not |eave his home for extended periods of tine, no | onger
had sexual relations with her and, sadly, was "no |onger ny
friend." While M. UWoerti clearly suffered depression after
becom ng di sabled and failing to recover, the trial evidence

denonstrated that this reactive depression was augnented in
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quality and quantity by the unexpected term nation of the
benefits on which he had counted and for which he paid his
premuns for over 20 years. His wife succinctly described the
reason for his severe reaction to this inconme cutoff: "He's
Italian, he’'s macho, he couldn’t support his famly. It took
away hi s manhood."

I n determ ni ng what anount of danages is appropriate, the
Court has considered the nature and | ength of Lincoln National’s
breach and its effect on M. Uberti’s sleep, sense of security,
social relations and marital relationship. The Court concl udes
that a conpensatory damages award of $75,000 is nerited for the
enotional distress and attendant physical synptons caused by
Lincoln National's breach of duty of good faith and fair dealing.
Simlar synptons experienced over a shorter period of tine
warranted an award of $35,000 al nost fifteen years ago in Buckman

V. People’'s Express, Inc., 205 Conn. at 177, and the Court fi nds

that $75,000 is an appropriate renmedy in the present
ci rcunst ances.

3. Punitive Danages

M. Uberti also seeks his costs and expenses in this action
including a reasonable attorney's fee under Count Three. Under
Connecticut law, punitive damages, unless ot herw se abrogated by
statute, see, e.qg., Conn. Gen. Stat. 8§ 42-110(g) (interpreted by
courts as permtting punitive damages to al so i ncorporate

deterrence), are limted to an anount which will serve to
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conpensate the plaintiff to the extent of his expenses of

litigation |l ess taxable costs. See L.F. Pace & Sons, Inc. v.

Travelers Indemity Co., 9 Conn. App. 30, 47 (1986). Wile

punitive danmages are not ordinarily recoverable in a sinple

breach of contract case, in Triangle Sheet Metal Wrks, Inc., 154

Conn. 116 (1966), the Connecticut Suprene Court first recognized
there exists a small subset of contract cases involving el enents
of torts in which punitive damages may be awarded. Nonet hel ess,

in Triangle Sheet Metal, the Connecticut Suprene Court reversed

the award of punitive damages agai nst forner enployees who had

m sappropriated their enployer's trade secrets where there was no
al l egation nor evidence that the enpl oyees were notivated,

i ntended or designed to harmtheir former enployer. 154 Conn. at
128. Subsequently, in L.F. Pace. 9 Conn. App. at 48, the
Connecticut Appellate Court recogni zed that common | aw punitive
damages may be awarded on a claimfor breach of a surety contract
so long as there is proved an underlying tort or tortious
conduct, and the tortious conduct is alleged in ternms of wanton
or malicious injury, evil notive, outrageous conduct or reckless
disregard to the interests of others. Accordingly, Connecticut
comon | aw does not preclude an award of punitive danages where
the insurer’s conduct is found to be malicious or outrageous,
that is, done with bad notive or reckless disregard of, or

indifference to, the plaintiff’'s rights. Conpare Barry v. Posi -

Seal International, Inc., 40 Conn. App. 577 (1996) (finding
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puni tive damages cannot be awarded based on breach of inplied
covenant of good faith and fair dealing in enploynent contract
di stingui shing rel ati onshi ps between enpl oyee/ enpl oyer and

i nsured/insurer).

Whil e the Court finds Lincoln National breached its inplied
covenant of good faith and fair dealing, the Court does not find
an evidentiary basis for an award of punitive damages in this
case. The plaintiff’s proof that Lincoln National’ s unreasonable
action was the result of an arbitrary and supported determ nation
based on a known i nadequate investigation and inconsistent with
the policy |language, while sufficient to prove bad faith, does
not contain sufficient indicia of bad notive, wantonness, or
out rageousness to warrant inposition of punitive damages.

CONCLUSI ON

Havi ng determ ned that M. Uberti was "totally disabl ed"
since March 1999 and remains so and that Lincoln National
breached its covenant of good faith and fair dealing, judgnment
will enter in favor of M. Uberti and agai nst defendant Lincoln
Nati onal on Count One in the anmpbunt of $11, 385, representing past
benefits owed from March 9, 1999 to March 2001, w th prejudgnent
interest, and nonthly paynents of $450 to commence April 2001,
under plaintiff's reinstated policy for so long as he remains
totally disabled, and judgnent will enter in favor of M. Uberti
and agai nst defendant Lincoln National on Count Three in the

anount of $75, 000.
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I T 1S SO ORDERED.

Janet Bond Arterton
United States District Judge

Dat ed at New Haven, Connecticut: March 28, 2001
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